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Great Fire of London started on 2nd September 1666 was the 
catalyst for the provision of formal fire prevention and 
introduction of building codes.
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2.1 BRIEF OVERVIEW OF PLANNING DEVELOPMENT 
LEGISLATION AND BUILDING IN NSW FOR NEW   
CONSTRUCTION AND REFURBISHMENTS

In NSW, from July 1998, all earlier legislative requirements were 
brought together under the EP & A Act (1979) Environmental 
Planning and Assessment Act.

The EP&A Act 1979, Design & Certification Act 2018 and 
Regulations 2021 & Miscellaneous Regulation 2022 prescribe a 
formalised certification process detailed in the Environmental 
Planning & Assessment (Development Certification and Fire 
Safety) Regulation 2021 and is to be followed by Council  and/or 
private certifiers for building and construction work in NSW.

these regulations are readily available: 
https://legislation.nsw.gov.au/view/pdf/asmade/sl-2021-689
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Regulations are subject to change.
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2.2 WHAT IS BUILDING CONTROL?

The NSW Department  of Planning
The areas of building control are: -
• The law - EP & A Act 1979 + Design & Certification Act 2018
• Administration - the Regulation 2021 + Amendment 2022
• Actual requirements – NCC/BCA & referenced Australian 

Standards NCC2022 A4G + Shedule 2 (BCA2019 Sect.4) 
The NCC (BCA) is actually referenced by the EP & A 
(Dev.Cert + Fire Safety) Regulation 2021 which states 
[19(1)(c)], in relation to building work  "the work must be 
carried out in accordance with the Building Code of 
Australia“ as in force at the time of the Construction Cert.
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2.2 WHAT IS BUILDING CONTROL?

• The BCA vol.1 & 2 with Vol.3 (Plumbing Code) and Vol.4 (Gas Code) is also 
referred to as the NCC (National Construction Code) 
Suggest if you haven’t already done so, that you register for free NCC at: 
www.acbc.gov.au (click register)

• The EP&A Regulations 2021
• All Fire Safety Systems needs be attested to as performing 

by a practitioner representing the installer, however from 
2025 anyone who installs must have another install. All 
assessments of fire safety systems, must be conducted by 
“Accredited Practitioner (Fire Safety)” 

• Currently the onus rests with the building owner to determine 
that the Installer is competent and assessment rests with the 
accrediting authority (FPAA) to register and manage the 
Accredited Practitioner Fire Safety providing assessments.
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NCC2022 A4G + Schedule 2 (BCA2019 Schedule 4) 
references these Australian Standards (among others) 
related to the installation and certification of 
fire/smoke dampers.
• AS/NZS 1668.1 (2015) Fire and Smoke Control in 

Multi Compartment Buildings.
• AS 4072.1 (2005) Service Penetrations
• AS 1530.4 (2014) Testing Fire Resistance of 

Elements of Building Composition
• AS 1530.7 (2007) Testing smoke control assemblies
• AS 4254.2 (2012) Ductwork for Air Handling 

Systems in Buildings – Rigid Ductwork
Note that free NCC/BCA doesn’t mean free Australian Standards – these still need to be 
purchased.
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NCC Clause C4D15 (2)(b) (BCA Clause C3.15 (b)) “In the case 
of ventilating or air conditioning ducts or equipment, 
the installation is in accordance with AS/NZS1668.1”
Details are provided in Clauses:
– C4D14 (C3.12)   Openings in floors and ceilings for services.  

This clause provides details of shafts
– C4D13 (C3.15) Openings for service installations

Note: NCC C4D10 (C3.9) Service penetrations in fire 
isolated exits.
Only allows ducting associated with a pressurisation system if it 
does not open into any other part of the building and must have 
an FRL -/120/60 if it passes through any other part of the 
building.
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Specification S13C7 (Spec.C3.15) Penetration of walls, 
floors  and ceilings by services – Fire Stopping

Must be adhered to for BCA compliance
Note that expanding foam is not an approved material

AS/NZS1668.1 (2015) in turn references other 
Australian Standards including:
 AS1682.1 & 2 (2015) Fire & Smoke Dampers
AS/NZS1668.1 (2015) infers service and repair:
 AS1851.Sect.13 (2012) Maintenance of Fire and 

Smoke Control  Features of HVAC Systems.

© 2013~2023 NEWDIRECTIONS INTERNATIONAL BUSINESS SERVICES PTY LIMITED ABN 49 083 183 751



2.3 DEVELOPMENT CONSENT  - THE DA

The Design & Certification Act (2018) requires development 
consent (via the Planning Portal) - details of  which are in the 
Regulations 2021 and Amended Regulation 2022.
Development is defined to include 
• Erection of building
• Carrying out building works – including fitout & refurbishment (any 

partitioning >1.5m height is deemed building works.
For the building works in which  mechanical engineering services 
are included, the development consent (DA) is generally required 
by the local council for any such works.
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2.4 DEVELOPMENT CONSENT  - THE DA

Concept team (owner, architect, design engineers, principal certifier)
shall prepare the design specification and plans inclusive of all reports
evidence of advice (eg NSWFR Struct.Fire Div) and safety commitments.

Project Manager / Builder or Principal Certifier
shall lodge the design specification and plans inclusive of all reports
evidence of advice and safety commitments via the NSW Planning 
Portal https://www.service.nsw.gov.au/transaction/apply-online-development-application-da

Council assessor shall assess the application and have any queries 
and/or concern addressed.
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2.5 DEVELOPMENT CONSENT  - THE DA

Council planning panel shall make the decision that the development 
Shall conform and shall likely include specific conditions of consent.
Such conditions of consent must be adhered to by those constructing
as well as any such conditions affecting the ongoing occupation.

The Principal Certifier (Council or Private) shall issue the Construction
Certificate and attached to this shall be where installers will find the
Performance Requirements (NCC and AS reference including 
year versions and any pertinent Fire Engineering Report reference) and
installers must strictly adhere to such requirements, which have precedence 
over but should align with, the specification.

Installers must commission and ensure performance matches the 
Construction Certificate Fire Safety Schedule and furnish the Principal
Certifier with the evidence (by an APFS) that the installation meets that
performance requirement (Commissioning sheets plus Fire Safety Cert.)
If satisfied the Principal Certifier shall issue the Occupation Certificate and
Lodge it.
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2.6 WHAT YOU NEED TO DO PRIOR TO COMMENCEMENT 
OF CONSTRUCTION

• You as installers MUST Read the DA  and CC conditions

• Note intermediate or final inspections and certifications required

• Check the references to mechanical works are accurate in 
relation to NCC compliance, relevant Australian Standards and 
your scope of works.

• Check the references to essential fire safety measures
• SEE THE CC FIRE SAFETY SCHEDULE –

ESSENTIAL ACTIVITY
• Report any anomalies, mistakes to the builder

© 2013~2023 NEWDIRECTIONS INTERNATIONAL BUSINESS SERVICES PTY LIMITED ABN 49 083 183 751



The PC principal certifier (either council or private certifier) is 
solely responsible for compliance issues covered by the 
construction certificate. They shall require a certificate/statement 
of compliance from a mechanical designer/contractor  
confirming the design is in accordance with the current NCC  
and relevant Standards for the essential or non-essential fire 
safety measures, air conditioning or ventilation.

We suggest that the Mechanical Installer does need to provide 
separation by submitting a Fire Safety Certificate pertaining to the 
essential fire safety measures (listed on the CC FS Schedule) and that 
of the non-essential measures (eg AS1668.2-2012, NCC/BCA F4.#, etc.)
See attachments for sample forms.
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2.7 WHAT YOU MAY NEED TO DO DURING 
CONSTRUCTION

• From 1st July 2021, only an accredited fire safety designer are 
able to provide essential services design for their specialty for 
Class 2 Developments (this shall extend to other class buildings).

• From 2025, an accredited assessor must endorse the performance of 
every fire safety measure and the accredited assessor cannot have 
been associated with the installation of that measure.

• The PC (council or private) will determine any intermediate 
inspection stages required.

• These will be noted on the construction certificate and must be 
scheduled with your works

• For  part completion of the project, Fire Safety Certificates are 
still required for partial completion of particular services in 
particular areas.
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2.8 IMPORTANT CONTRACTUAL 
‘SCOPE OF WORKS’ ISSUES

Most mechanical installations require building and 
other services works for their completion and 
operation.

Certification of ‘mechanical works’ must have all the 
associated building, electrical, control, hydraulic 
works necessary to test, commission and provide 
ongoing performance, prior to being acceptable to 
any certifier.
e.g. smoke dampers need power and initialising detector interface to 
operate, if these are incomplete, then it cannot perform.
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It is essential, at the commencement of the 
mechanical works as well as during, installation, 
that the builder/project manager/ architect/ as well as 
other trades, are kept informed by detailed 
consultation and agreement, that ‘other works’ 
essential to mechanical services functioning, are 
defined and completed:
 by who
 to what standard
 by when

so that certification of the installation and 
performance for the project and services, at 
completion, can be validly carried out. 

After the ceilings and joinery are installed, IT IS FAR 
TOO LATE to point out that the penetrations around 
the fire or smoke dampers are incomplete.
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You need to deal with this!

It is suggested that an effective way is, to pre-
prepare for at every site meeting, and that 
have minuted these meetings and where 
necessary that you follow up with you own 
message or email to the project manager with 
the following or similar:
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 the following works by others are incomplete or defective 
(list of the deficiencies)

 no certification of mechanical or fire safety works will be 
possible until these (list) works are completed to (refer 
specification or Standard)

 the following additional time (hours/days) will be required 
to test/commission/document the system performance after 
all such works are complete (penetrations sealed to 
AS4072.1-2005, building elements completed around the 
fire dampers to AS1682.2-2015, electrical power, fire control 
interlocks, smoke detectors, panels and alarms to 
AS/NZS1668.1-2015 …and so on) and before certification 
can be finalised.

This cannot be left until the end of the project. Certification 
requirements must be identified, programmed and monitored 
from the project start, to avoid any confrontation at the end.
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2.9 WHAT YOU  NEED TO DO AT THE COMPLETION OF 
CONSTRUCTION

The PC ( local council or private certifier) will 
be issuing an occupation certificate at 
completion of the works, prior to their use.

The PC will require a Final Fire Safety 
Certificate which must reflect that of the 
Construction Certificate fire safety schedule

All services on this schedule will need to be 
certified as being designed and installed to a 
reference (Australian or industry) Standard.
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The PC will also require a certificate attesting that 
essential mechanical fire safety measures as well as 
a statement that non-essential mechanical 
engineering services, are designed and installed to a 
reference (Australian or Industry standard) - such as 
air conditioning or mechanical ventilation. 
These certificates statements of design/installation/ 
performance compliance  shall be provided to the 
client/owner/head contractor and forwarded to the PC 
(private or council) and so your statements/ 
certificates are filed in the planning portal and kept on 
the public record. 
These shall also be bound into the project O&M Manual

Ensure that those Fire Safety Schedule items are segregated from non-essential services 
(AS1668.2, etc)!
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Fire Safety Schedule

If the client doesn’t have a copy of the current 
fire safety  schedule with the current 
construction certificate – Council should have a 
copy of the schedule and shall make it available (to 
the building owner) as per Regulations 2021, Part.10, 
Section 81 (3)  

As soon as practicable after receiving a request, Council (as 
agent of the planning regulator) are required to provide the 
owner with a copy of the current fire safety schedule for the 
building that they have on there record. 
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2.10 OCCUPANCY CERTIFICATE
Occupancy Certificate (EP&A Design & Cert Reg 
Part 5 cl. 41 & 42) can only be issued by the Principal 
Certifier, once they are satisfied that;

– The building is suitable for occupation or use in accordance 
with its BCA classification and

– A DA is in force
– A CC has been issued
– Fire safety scheduled items are certified as complete 

(Brigade compliance if required)
– Note that you have a responsibility to formally inform the PC of any 

defective issues of which you are aware, prior to that issue of the 
OC 
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OCCUPANCY CERTIFICATE

In other words, the PC must form a view that the 
building is safe to occupy.

Comment:
The extent to which  all NCC and Development 
Approval requirements are fully complied with - is an 
issue for the Principal Certifier to decide and they 
must still remain a part of the management of all 
defect remediation.
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WHAT ABSOLUTELY NOT TO DO
Don’t sign any  ‘certificates’ unless >

• Installed precisely as reflecting the installation 
instructions of the manufacturer/test sponsor - define 
with what Australian or industry standard/s.
Note that there is a significant difference between 
“Industry Standard” and “Industry common Practice”

• The installation conforms to the performance 
requirements/ Australian standards inclusive of year 
version of the requirement identified in the 
Construction Certificate Fire Safety Schedule.
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• Have you (personally) physically checked, and are 
you competent to check - what made you competent?

• If others have checked and you are relying on them -
what is their methodology and credentials 

• If you are being contractually  ‘‘pressured’ to sign 
some documentation, you should be asking - “What 
section of the EP&A Design & Certification Act 2018 
and Regulations 2021 are being asked to exempt 
and under what authority is this request being 
made?“
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Remember, the public totally relies on the installed essential 
(fire safety) measures to operate correctly when required (fire 
and smoke dampers are a significant part of these essential 
services).

The test - you are a witness in the coroner's court, after some 
horrific incident – your name is on the certificate - you explain
why it failed to work when required!
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2.11 THE IMPORTANCE OF OCCUPANCY CERTIFICATES 
(ISSUED BY THE PCA) TO YOU

Remember that the issue date of the occupancy certificate is the 
trigger for the 12 month DLP period to start the installers liability 
for any defective work identified after which the site works 
liability transfer from builder/installer onto to owner. 

No occupancy certificate, no trigger, so your liability (and the 
entire design/installation/construction term) may stay open ended.

You should always request the owner/agent/PC issues you with 
a copy of the occupancy certificate, that way your liability is time 
capped. The owner moving in and occupying does not start the 
DLP clock ticking, only the PC/Council sign off via the 
occupancy certificate.
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THE IMPORTANCE OF OCCUPANCY CERTIFICATES 
(ISSUED BY THE PCA) TO YOU

Be aware that any defects identified and outstanding prior to the 
issue of the Occupation Certificate must be remedied in a timely 
fashion and under the management of the Principal Certifier.
ie. The items must be fixed, commissioned and the PC notified.

Any defects identified during the 12-month period and not 
remedied during that period shall be deemed as an outstanding 
defect and still necessitate remediation by the builder/installer.

Some building owners contract for extended DLP and this shall 
continue the DLP liability for that extension.  
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2.12 THE SIGNIFICANCE OF THE DATE OF CONSENT 
AUTHORITY APPROVAL

The date of the DA Approval Sets the Relevant Date for 
Approved Standards versions.
This is particularly important for older buildings, 
refurbishments and upgrades in existing buildings.
Generally in buildings, regulation compliance relates to the 
most recent development consent (DA) for that building 
or part of building and usage.
The regulations in force may relate  to superseded 
building regulations and Australian Standards - so the PC 
(council or private) for the current works, must indicate 
what regulations and standards are applicable.
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It is certainly not mandatory for old buildings to have all aspects 
of structure and services brought up to current BCA and 
Standards - unless the consent authority specifically indicates 
this is required via an order and notice process.

New buildings are most likely to require correct compliance in all 
respects (check the CC and DA)  (see  NCC A2G2 (BCA A2.2)  
performance based solutions).  Watch for council concessions 
or performance based solutions which could provide variations.

Older buildings may have very different compliance regimes 
according to what regulations and standards were in force at the 
date of granting of DA and to which compliance may still be 
linked.
All new works must conform to the codes for the approved 
BA/DA. i.e. new works in hospitals will need smoke dampers.
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2.13 WATCH FOR PERFORMANCE BASED SOLUTIONS 
WHICH DIFFER FROM BCA PRESCRIPTIONS

Since 1996 the BCA (and now NCC) has allowed 
regulation compliance by either: 

1. following the NCC prescriptive (Deemed to 
Satisfy) as specified, or

2. by an approved “performance” solution         
(ref. NCC A2G2 / BCA A2.2) 

As a consequence, many “performance” solutions 
have been approved with ‘non-standard’  features 
as part  of compliance.
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If this is the case, you must understand the full 
design intent and installation requirement of any 
“performance” solution, as well as the testing and 
certification consequences and these should be found 
within the Fire Engineering Report Document.

You need to see this documentation – ref. the 
DA/CC from Council records which allows and 
describes the “Performance Solution” and how it 
operates.
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2.13.2 The Building Code of Australia

• The NCC establishes minimum standards for new building 
work

• The NCC -
- is referenced in State /Territory law – (see next slide)

- is amended 3-yearly 
requirements are intended to be cost effective

- requirements are intended to eliminate poor practice 
- does not address best practice

Introduction to Module 4
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STATE & TERRITORY 
BUILDING ACTS

STATE & TERRITORY 
BUILDING REGULATIONS

TECHNICAL 
STANDARDS

ADMINISTRATIVE MATTERS
• Administration
• Appeals
• Registrations
• Refurbishments
• Building standard

Introduction to Module 4

Secondary 
Referenced 

STANDARDS
S

ACT

REGULATIONS

CODES

STANDARDS

SOLUTIONS
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2.13.3 NCC Volumes

• Volume One contains requirements for the design and 
construction of commercial, industrial, retail & 
community buildings; i.e. NCC/BCA Class 2 to 9
buildings, plus some Class 10 matters

• Volume Two contains requirements for the design and 
construction of domestic buildings; i.e. Class 1 and 10
buildings, plus some Class 10 structures  (not applicable for this course)

• Volume Three is the plumbing code requirements (not applicable for this course)

• Volume Four is the Gas code requirements (not applicable for this course)

Introduction to Module 4

Together known as the NCC or National Construction Code
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Building Solutions

Performance Requirement

Functional Statement

Objective

Performance SolutionsDTS Provisions

Guidance 

Mandatory

Methods of
achieving 
compliance

Documentary Evidence

Verification Methods

Expert Judgement

Comparative Analysis
Assessment
Methods
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2.13.4 Complying with 
Performance Requirements

• Compliance with the Performance Requirements can only 
be achieved by: 
a) complying with the Deemed-to-Satisfy Provisions, or
b) formulating a Performance Solution which-

(i) complies with the Performance Requirements, or
(ii) is shown to be at least equivalent to the Deemed-to-
Satisfy Provisions; or

c) a combination of a) and b)
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2.15.5 Design Flexibility

• The NCC provides two pathways to formulate a 
“Performance” Solution; i.e.
- formulating a Performace Solution to meet the 

Performance Requirements, or
- formulating a Performance Solution to at least 

equate to Deemed-to-Satisfy Provisions

• Either of these options can be explored to establish the most 
appropriate pathway for a particular Performance Solution

• A decision regarding the most appropriate pathway may be 
influenced by the views of the Building Control Authority
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2.13.6 Consultation

• It is beneficial to discuss a Performance Solution with the 
authority before lodging an application for approval

• Also discuss the scope of supporting documentation
needed to be provided 

• The Authority can advise on likely Assessment Methods – but should 
not become involved in development of the design

Methods of Compliance
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2.13.7 Assessment Methods
Four Assessment Methods are listed in Part A5;

• Evidence of Suitability as per Clause A5G2, A5G3, &/or A5G4

• Verification Methods as per Clause A2G2, C1V4

• Comparison with Deemed-to-Satisfy Provisions as 
per Clause A2G2(2)(d)

• Expert Judgment as per Clause A2G2(2)(c)

Methods of Compliance
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2.13.8 Evidence of Suitability

• Evidence of Suitability to A5G2, A5G3, &/or A5G4

• The listed processes are generally third party 
mechanisms that may be used to assist either the 
formulation or assessment of Building Solutions

Methods of Compliance
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IMPORTANT CAUTION

When a designer/installer/commissioner is complying with  ANY
NCC Deemed to Satisfy (A2G3) provision, they can rely on the 
internal consistency of the NCC so that all other NCC DtS
provisions can be assumed.

However,  outside of the NCC DtS provisions, any proposed 
“Performance” Solution, in addition to having  to be verified 
according to A2G2 and A2G4, it must also be checked for 
consistency with (that is, not conflicting with) all other NCC 
DtS and performance solution provisions.

This requires that designers must not focus purely upon their 
own part of a solution but take on responsibility of any 
consequences arising from their design.
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2.14 DO NOT SIGN "CERTIFICATES" REQUIRED UNDER 
THE BUILDING RULES CONSENT UNLESS YOU ARE 
QUALIFIED AND ACCREDITED TO DO SO.

Before you sign, whatever the issue/work/data - requiring to be 
signed off, always ensure

• The description of what is to be approved is clear and 
accurate and does not include general descriptions, 
systems, data, equipment, you do not have knowledge of.

• The Standard or specification to which you are agreeing you 
work/data does comply, with specific reference to date, 
section or version of that specification or reference.

• Clarify what authority/competence you have to sign. If you 
hold accreditation, then this must be identified.
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Satisfy yourself
(on behalf of your Company if appropriate)

• What liability you are taking on, and for how long, 
by your signing.

• What regulation or contractual obligation are 
you satisfying  by your sign off.

• Are you insured for and/or have you been paid 
for, taking on this liability 

© 2013~2023 NEWDIRECTIONS INTERNATIONAL BUSINESS SERVICES PTY LIMITED ABN 49 083 183 751



END OF PAPER No. 2
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